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William Scot Writer in Edinburgh, and one > of the de- 
pute-clerks to the bills, 


„ 


The PETITION of Alexander Farquharſon Ac- 
countant in Edinburgh, truſtee for the creditors of 
Meſl. William > Hogs and oy. 


HE houſe in „ein 1 by the name of William 

— toes & Son was long- eſtabliſhed there, though, as it 

now appears, upon an infufficient' bottom. After the 

death of William Hogg, ſome years ago, the buſineſs 
was carried on under the fame name, and with an extenſive credit, 
by his ſon and partner Thomas Hogg. till all at once he ſtopped 
payment about the 16th of ar 1769, whereby a way great 
bankruptcy bas been diſcovered, 

- While the credit of the houſe ſubfiſted, and ſo late as Far 
1769, the reſpondent Mr Scot being intruſted with the manage- 
ment of ſome funds, partly belonging to the creditors of another 
perſon, and the remainder to a minor; that their funds might 
not lie dead with him till a dividend could be made, he thought 
he could not place them in better hands than in Mr Hogg's ; who 
accordingly accepted of the money, although it now appears, that 
long before that period, the funds of the houſe were greatly ſhort 
of its debts. - For che ſum ſo lodged by the reſpondent, being, 
L. 344 Sterling, Mr Hogg, under the firm of William Hogg & Son, 
© e a _ ee to che reſpoatlent one 4 after date. 
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Upon this ſecurity, the reſpondent reſted ſatisfied till about the 
middle of Auguſt thereafter; when, to his great ſurpriſe, he was 
informed, that the houſe had ſtopped payment; and it has ſince 
appeared, that upon the very ſame day, or the day before the 
bankruptcy was known, Mr Hogg had of himſelf, under the firm 
of William Hogg & Son, executed a diſpoſition to the petitioner Mr 
Alexander Farquharſon ; and failing of him, to Mr John Hay, &c. 
in'truſt for behoof of the creditors of William Hogg' & Son, of all 
lands, heritages, goods, gear, debts, and fums whatever belonging 
ro them. * . 
The reſpondent was no wiſe privy to this diſpoſition; and he 
believes few, if any, of the other creditors were ſo; nor did he ever, 
directly or indirectly, accede to it. In fact, he never ſaw the diſ- 
poſition, nor knew the certainty of its being granted, till after he 
had uſed the ſteps of diligence to be preſentiy mentioned: but 
ſrom the earlieſt accounts he had of it, he conſidered it as a ſcheme 
calculated to diſappoint him, and other lawful creditors, of the 
benefit which the law allowed them, of operating their payment 
by legal diligence. He was at the ſame time adviſed, that ſuch a 
truſt-diſpoſition could not have that effect againſt any creditor 
who did not accede thereto; and as he thought his own caſe pe- 
culiarly hard, ſo he did, from the beginning, fairly declare, that 
he never would accede to any joint ſcheme, but would take other 
legal meaſures for operating his payment. LODS Als 2999 | 
Accordingly, the above-mentioned bill was proteſted, and horn- 
ing raiſed and executed upon it, at the reſpondent's inſtance, a- 
gainſt William Hogg & Son, upon the 18th of Auguſt 1769, be- 
ing only the ſecond day after the date of the truſt- diſpoſition; and, 
upon the 25th of Auguſt, William Hogg & Son were thereupon 
denounced. oh bod 
As in this manner the reſpondent was the firſt in the field with 
his diligence; and as it was notorious, that the furniture and 
moveables in Meſſ. Hoggs houſe were of much more value than 
would anſwer his debt; ſo, in order to prevent his poinding the 
ſaid goods as ſoon as the days of the charge expired, (which was 
on the 25th), the bankrupts, and their truſtee, did, on the 24th 
of Auguſt, cauſe a ſymbolical delivery of the ſaid goods to be 
made to a procurator for Mr Farquharſon, as being conveyed to 
him by the truſt- right: and thereupon an inſtrument of poſſeſſion 
and delivery was made out, although the goods ſtill continued in 
, Meſſ. 
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>— Nleſſ. Hogg's houſe, . Further, upon the evening of the ſame day, 
Mr Farquharfon applied for, and obtained a fiſt to the execution 
of the reſpondent's diligence, by poinding, upon a bill of ſuſpen- 
fon, proceeding on a recital of the ſaid truſt · right, and inſtrument 
of poſſeſſion; and which fiſt was that night intimated to the re- 
ſponden t... eld F 155 
The charge given by the reſpondeat being, as already obſerved, 
expired on the 25th, the reſpondent that very day raiſed letters of 
caption againſt William Hogg and Son; and in virtue thereof, 
cauſed a complete ſearch be made within the ſaid -dwelling-houſe 
for the perſon of Thomas Hogg, the ſurviving partner; but to no 
purpoſe; as it now appears, that, the evening before, Mr Hogg had 
retired to the ſanctuary, in order to eſcape the effect of that branch 
of the reſpondent's diligence. — 1 | 5 
Ar the ſame time the meſſenger employed by the reſpondent, 
attended with a notary, appriſers, and witneſſes, was in readineſs 
to have executed a poinding of the goods and effects within the ſaid 
dwelling-houſe; but in this the reſpondent was. alſo diſappointed, 
by the foreſaid intimation to him, of the ſiſt on the bill of fufpen- 
ſion; ſo that nothing was left for him to do, but to lay on an ar- 
reſtment in the hands of the truſtee, who had thus. uſurped the 
poſſeſſion of the goods, and obſtructed the legal diligence for poind- 
ing them. After this arreſtment, the truſtee proceeded to ſell the 
furniture and goods within the ſaid dwelling-houſe, and received 
the price thereof; which, according to the roup- roll produced by 
him, amounts to L. 331: 10: 10, excluſive of certain articles of 
ſome value yet unſold. | M EB Ego matt Sri 
Few other inſtances, it is believed, have occurred, where a truſt- 
diſpoſition, privately granted by a bankrupt to truſtees of his own 
naming, without the concourſe,” or even without the knowledge. 
of almoſt any of his creditors, has been ſo openly ſet up and uſed 
for the purpoſe of defeating the diligence of a moſt onerous cre- 
ditor, from the very day that the bankruptcy was known ; or where 
ſuch extraordinary methods have been taken for rendering that op- 
poſition effectual, at leaſt ſo far as to prevent the creditor from get- 
ting hold of the effects that were at his hand, and under his eye, 
and leave him only the means of an action at law for obtaining 
redreſs. -- F ; „ 
The reſpondent therefore being adviſed, that the ſaid pretended 
truſt- right was reducible, as a deed done in fraudem unn. 
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he loſt no time in raiſing the preſent proceſs, for reducing the 
ſame, with the inſtrument of poſſeſſion taken thereupon, and ha- 
ving the defender Mr Farquharſon decerned to make payment to 
him of the contents of the foreſaid bill, with damages and expen- 
ces, in reſpect of his having, under colour of the Kid diſpoſition, 
and inſtrument of poſſeſſion, obſtructed the reſpondent's poinding, 
and afterwards. intromitted with, and ſold, the ſaid goods. The 
reſpondent likewiſe raiſed a ſeparate proceſs of forthcoming againſt 
Mr. Farquharſon, upon the arreſtment which he had uſed in his 
hands. | | i | | 

Theſe proceſſes, with many. other forthcomings and multiple- 
poindings relative to the ſame bankruptcy, are all now depending 
before the Lord Barjarg as Ordinary; and the reſpondent having 
inſiſted in his reduction of the truſt-right, and his forthcoming, 
his. Lordſhip, on hearing parties, on the 23d of December laſt, 
* reduced, decerned, and declared, againſt the defender in the 
* reduction at the ſaid William Scot's inſtance, conform to the 
* concluſions of the libel ; and alſo decerned in the forthcoming 
& at his inſtance.” And to this interlocutor his Lordſhip adhered 
by two ſubſequent ones, of the 17th of February and 17th of July 
KA A OPTING Wot AN 1 

Againſt theſe interlocutors the petition now to be anſwered re- 
claims; and as it is very conciſe, containing nothing more than 
the heads of what has been argued more fully in other caſes of 
the kind; and as it refers to the argument in the caſe of Fairholms 
truſtees, ſtill depending, and uſes that dependence as a pretence for 
reclaiming, ſo the reſpondent might be excuſed for being equally. 
conciſe-in his anſwers. He ſhall, . however, proceed to notice and 
obviate more fully the grounds on which the petitioner's plea is 
founded, and likewiſe to point out the ſtrength of his own canſe, 
beyond that of any other that is either now depending, or has re- 
ceived a deciſion, , _ wh I Eran Py 

Thus, in the frft place, it is obſerved by the petitioner, © That 
* the truſt-right. in queſtion ſtands clear of all exceptions either 
to the form or propriety of it; that its tendency is nothing elſe, 
than to diſtribute the efſects equally among all concerned; that 
the petitioner is the truſtee of the creditors, not of Mr Hogg; 
« and that if the funds had been left to the diligence of credi- 
* tors, a great expence and loſs to the whole muſt have been in- 
* + QUrree,.:: >. 5 | I | 
or! | | In 
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In anſwer to this, the reſpondent may allow, that this truſt- 
deed contains no extraordinary conditions; and yet it is not more 
reaſonable or proper than others that have been reduced. It is 
granted to truſtees of the bankrupt's own naming, and not to 
perfons previouſly choſen by tbe creditors; it directs them to di- 
vide the funds among the creditors equally, in proportion to their 
debts; and it provides, that the truſtees ſhall not be liable for gi- 
ligeuce, nor for omiſſions, nor in ſolidum, but each only for his own 
actual intromiſſions; and that they ſhall be intitled to their expen- 
ces, and a reaſonable gratification for their trouble. Does not this 
diſpoſition create a rule of diſtribution which the law has not 
created? Does it not bar the diligence of creditors, and bring 
in the moſt indolent equally with the moſt vigilant? And does it 
not impoſe managers, and a plan of management, upon the whole 
creditors, without their previous authority or conſent, and which 
no bankrupt has a right to do, or to impoſe any rules whatever on 
thoſe who have the misfortune to be his creditors? The truſt- 
right granted by Robert Strachan of Montroſe was ſimilar to this: 
one, or liable to as few objections as it; and yet your Lordſhips 
reduced it in the year 1764, and preferred Eliſabeth Mudie on her 
arreſtments laid in the hands of the truſtees themſelves, after they 
had rouped the bankrupt's goods, and uplifted the price, in vir- 
tue of che truſt- right. | > | 

Neither can the reſpondent agree in the alledged expediency of 
this truſt-right; though, were it true, he apprehends it would be 
foreign. to the preſent queſtion, which does not reſpe& the making: 
of a new law, but the application of what is already eſtabliſhed. 
The reſpondent, however,. is far from being of opinion, that in 
every caſe, the management of bankrupt's eſtates by truſtees, and 
in this caſe, with the aſſiſtance of the common debtor, purchaſed 
with the allowance of a large ſalary out of the creditors money, 
is the moſt frugal'or expeditious method of adminiſtration. He 
believes he is not ſingular in holding very oppoſite ſentiments. 
But be that as it will, he humbly thinks, that every creditor has a 
right to judge for himſelf on ſuch an occaſion; and if he inclines, 
rather to be his own manager, than to truſt his affairs to any o- 
ther perſon whatever. 

2do, The petitioner conſiders © a truſt-right of this kind as the 
moſt equitable meaſure, being intended to give every creditor a. 
« rateable proportion, and thereby prevent the funds from being 

| * carried. 
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« carried off by creditors at hand, in prejudice of thoſe who are 
« ata diſtance; and he ſays, that this principle of equality among 
„ .creditors has been adopted by the legiſlature, as appears, not 
only from the acts 1621, and 1696, but alſo by the act of par- 
liament 1661, introducing the pari paſſu preference of appriſers, 
and by the act of ſederunt 1662, reſpecting the like app" 7 
among the creditors of a defunct. h 

The anſwer already made, applies likewiſe to this argument, in ſo 

far as the expediency urged by the petitioner, whatever weight it 
might have with the legiſlature, if deliberating on an alteration 
of the law, can give no authority to a bankrupt to make a law for 
his creditors which the legiſlature has not hitherto enacted. The 
acts 1621 and 1696 ſhall be afterwards ſpoke to, and ſhown to 
make directly againſt the petitioner's plea: and as to the acts 1661 
and 1662, they make law fo far as they go, and no further. Be- 
ſides, they entirely relate to the preſerving an equality among cre- 
ditors who have uſed the like diligence within a limited time; 
which may be reaſonable: but they have nothing to do with the 
voluntary deeds of a bankrupt, nor does any of them go the 
length which this truſt-deed would do, if ſuſtained, of bringing 
in creditors who have done no diligence whatever, equally with 
choſe who do the moſt exact diligence. 

-  Ztzo, The petitioner contends, © That deeds of this kind ougbt 
to be ſupported, unleſs ſtruck at by any particular ſtatute; and 
that the act 1621 contains nothing derogatory to the effect of 
* ſuch a deed: neither does it fall under the words or ſpirit of 
the ſtatute 1696; becauſe that laſt ſtatute relates only to deeds 
granted by a bankrupt to one creditor, or to one particular ſet 
* of creditors, in preference to the reſt; whereas this deed is in 
* favour of the whole creditors equally, and therefore e N 
* with no degree of partiality or injuſtice.” 

But the fallacy of this argument will be obvious from due atten- 
tion to thoſe two ſtatutes 1621 and 1696. Before the act 1621, 
bankrupts, when they ſaw themſelves unable to pay their debts, u- 
ſed to grant diſpoſitions to conjunct or confident perſons, hereby 
their eſtates were covered and concealed for their own uſe, in de- 
fraud of their juſt creditors. To remedy this wrong, the firſt 
branch of the act 1621 declared all ſuch voluntary conveyances, 
granted without a true onerous cauſe, to be void and null. But 
Heſdes the fraud thus corrected, the bankrupts of thoſe days fell 
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upon another device, namely, that when any of their creditors be- 
gun to do diligence againſt them, they forthwith granted a con- 
veyance to ſome other of their creditors, for whom they had more 
favour, In this way, they intimidated any of their creditors from 


doing diligence, or cheated thoſe who had the courage to attempt 


it; and therefore the ſecond branch of the act declared all ſuch 
conveyances to creditors, after diligence, to be reducible at the 
inſtance of the other creditor who had done the diligence, even al- 
though ſuch conveyances were granted for onerous cauſes. 

Such being the cauſe and import of that ſtatute 1621, it muſt 
occur to your Lordſhips, that although the circumſtances of the 
preſent caſe may not bring it exactly under its enactment, yet the 
whole ſpirit and intendment of the ſtatute ſtrikes directly againſt 
the petitioner's argument, and ſtrongly ſupports the 'reſpondent's 


plea; for the purpoſe of both branches of the act is evidently to 


prevent the voluntary deeds of the bankrupt from being ſet up in 
excluſion or oppoſition of the legal diligence of his creditors. This 
ſhows; that from the earlieſt times, our legiſlature meant to leave no 
power in the hands of bankrupts, with reſpe& to the diſpoſal of 
their effects, or the regulating matters among their creditors; and 
that it conſidered the operation of legal diligence to be the only 
expedient and lawful way in which the creditors of a bankrupt 
were to recover their money, or aſcertain the preferences among 


themſelves. ' 

But experience ſhowed, that this act 1621 ſtill fell ſhort of an- 
ſwering the ſalutary purpoſes intended by it, as bankrupts fell up- 
on other devices of defrauding their creditors by voluntary deeds ; 
and in particular, though the act 1621 ſecured thoſe creditors who 
had done prior diligence, yet it did not ſecure ſuch as had not done 
diligence ſo early, who were thereby often totally diſappointed, 
through the bankrupt's diſponing his effects to other more favourite 
creditors, Hence, in the 1696, the legiſlature wiſely reſolved to give 
the finiſhing-ſtroke for preventing all ſuch frauds. © This they did, 
by fixing a criterion of notour bankruptcy, which, if it took place 
through the diligence of any one creditor, ſhould operate alike in 
favour of the whole; ſo that, from the period thereby aſcertained, 
the bankrupr's hands ſhould be tied up in ſuch a manner, that he 
ſhould be totally difabled from granting any voluntary diſpoſi- 
tions, or other deeds whatſoever, to any of his former creditors, 


either for ſatisfation or ſecurity of debts; fo that from the com- 
mencement 
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mencement of ſuch notour bankruptcy, his whole eſtate and ef- 


fects ſnould be left open and free, as the ſame then ſtood, to be af- 
fected by the legal diligence of all his creditors. 


This act 1696 makes no diſtinction as to th form of ſuch deeds 


done by the: bankrupt, or whether they are granted to particular, 
credirars; or truſtees; for the whole creditors. It in general diſa- 


bles the bankrupt from granting any deeds whatever in ſatisfac- 
tion or ſecurity. of prior debts: and although a deed of this kind 
granted to the whole creditors, may not be ſo prejudicial to each as, 
a diſpoſition granted to à part of them might be to thoſe omitted ; 
yet ſtill it exceeds the power of the bankrupt, becauſe it is a deed. 
in ſecurity or. ſatisfaction of debts ; and it is alſo highly prejudi- 
cial to many of the creditors, when it ties them up from doing le- 
gal diligence, whereby thoſe who are active might operate their 
full payment, and allows them only a ſhare of the funds equal 
with thoſe: who are ſlothful and negligent, and diſpoſed to do no 
diligence whatever. en GD 

40, It is obſerved by the petitioners, That a notour bankrupt 
in terms of the act 1696, has ſtill the free diſpoſal of his pro- 
perty; and may either ſell it for an adequate price, or contract 
new debts, and grant ſecurities for them upon his eſtate. 

The reſpondent ſhall ſuppoſe theſe things to be true; for ſtill no 
concluſion has been, or can be, drawn from them in fupport of the 
deed in queſtion, againſt a. reduction on the act 1696, When 
that ſtatute was made, for ſecuring prior creditors againſt the 


frauds of bankrupts, it was not neceſſary that it ſhould extend to 


aſſect bona fide purchaſers, or others who afterwards truly lent their 
money, on obtaining a ſtipulated, ſecurity for it; as neither ſuch 
ſale nor contraction can be deemed a fraud, at leaſt on the part of 
the onerous purchaſer or ereditor. Beſides, in ſuch caſes the bank- 
rupt's eſtate is not diminiſhed ; becauſe, the price given, or money 
lent, becomes an equivalent for the ſubjects ſold, or ſecurity given, 
and as ſuch is liable to the diligence of prior creditors, and cannot 
be lawfully diſpoſed of by the bankrupt to their prejudice. The 
caſe, however, is widely different with reſpect to voluntary diſpoſi- 
tions made by a notour bankrupt in favour of prior creditors: for 
then there is no oneroſity in ſuch a conveyance; neither are the 
obtainers of it, when it is {et aſide, put in a worſe condition than 
they were before, as they did not contract or advance their money 

on 
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on the faith of ſuch a right; which is therefore reprobated by the 
act 1696, and juſtly held to be beyond the powers of the granter. 
And fo the point has been uniformly adjudged by this court for 
near forty years paſt. More particularly, in the noted caſe of Snee 
againſt the truſtees of Michael Anderſon, in the 1734, as reported 
in the Dictionary, the Lords took up the general or abſtract point, 
and laid aſide all ſpecialties ; and in teſtimony thereof, they not 
only reduced that truſt-right, but, as the reporter ſays, © they laid 
* hold of this opportunity to declare their ſentiments againſt all 
“ ſuch diſpoſitions in general; and in that view cauſed inſert the 
% following clauſe in their interlocutor: And further find, that no 
* diſpoſition by a bankrupt debtor, can diſable creditors from doing dili- 
* gence.” | n 97 ER 
The ſame deciſion was repeated 3d February 1736, in the caſe of 
the Earl of Aberdeen againſt Blair's truſtees ; and again ſo late as 
the 1764, in the noted caſe already mentioned of Strachan's tru- 
ſtees; and in the ſtill more recent caſe of Mel. Peters againſt the 
truſtees of James Dunlop, determined in the 1767, the truſt-right 
was alſo ſet aſide, even by the decree of the Houſe of Lords. Nei- 
ther does the reſpondent know any inſtance of the court's departing 
from the general rule drawn from the effect of the act 1696, ſince 
Snee's caſe, unleſs where there was ſome acceſſion to the truſt pro- 
ved againſt the creditor challenging the deed, or ſome other cir- 
cumſtances occurring, which clearly took the caſe from under that 
general rule. n -18] 
Senſible of this, the petitioner has endeavoured to diſtinguiſh 
this caſe, by inſiſting much on the circumſtance of the reſpondent's 
arreſtment being laid in the hands of the truſtee himſelf, for at- 
taching effects antecedently held by him for behoof of the whole 
creditors; and ſome deciſions are referred to, and arguments uſed, 
for ſhowing that ſuch an arreſtment ought not to be ſuſtained in 
prejudice of the other creditors. F EEG | 
But, firſt, With regard to the decifions quoted by the petitioner, 
they do no wiſe apply. In the caſe of Souper againſt Smith, 
there was this moſt material difference, that Smith was not a no- 
tour bankrupt in terms of the act 1696, and conſequently his con- 
veyance to a truſtee for his-creditors was not liable to the reduc- 
tion here inſiſted on; nor could the arreſtment in the truſtees hands 
be available, while that conveyance ſtood unreduced. 
And with regard to the caſe of Fairholms truſtees againſt * 
| C | n 
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ſton and Law, it is yet undetermined ; and although it is true, that 
this point is there argued for the truſtee, yet it is done under very 
different circumſtances, from the preſent. _ Johnſton's arreſtment 
was not uſed for fix months after the truſt-diſpoſition; and during 
that time, the truſtee had proceeded to execute the truſt, by reco- 
vering the bankrupt's effects, without Mr Johnſton's uſing dili- 
gence for interpelling him; and therefore the truſtee has contend- 
ed, that Mr Johnſton ſhould not afterwards be allowed to carry off 
thoſe funds, which he had been fo ſuffered to collect for behoof of 
the acceding creditors. But, in the preſent caſe, your Lordſhips 
will obſerve, that the truſt-right was executed molt precipitantly, 
and immediately ſet up as an engine to defeat the reſpondent's. le- 
gal diligence through the means of a ſymbolical delivery of the 
bankrupt's furniture, whereby he was prevented from getting a le- 
gal hold of the corpora of the goods, and obliged to arreſt them in 
the hands of this truſtee. All this too happens in the ſpace, of 
five or fix days from the diſcovery of the bankruptcy, and the date 
of the truſt-right ; ſo that there is not the leaſt ground for pretend- 
ing, that the reſpondent lay by without interpoling, after he knew 
of the bankruptcy, or that the truſtee poſſeſſed himſelf of theſe 
goods bona fide, and without oppoſition : ſo that in this reſpec the 
reſpondent's caſe is one of the ſtrongeſt of the kind that can poſſi- 
bly be figured. 8 | oer r 
At the ſame time, it may be obſerved, that in both the caſes al- 
ready mentioned, of Strachan and Dunlop, the arreſtments were 
laid in the hands of the truſtees themſelves; and the arreſters were, 
nevertheleſs, preferred, even although the truſtees had there deli- 
berately proceeded in recovering the effects; and ſome time had e- 
lapſed before the arreſtments againſt them were uſed; whereas, in 
this caſe, not a moment was loſt on the part of the reſpondent, in 
his endeavours to attach his debtor's effects by legal diligence ; 
while, on the other hand, the petitioner was: from the beginning 
endeavouring to diſappoint him, under the colour of this truſt- 
right, | | | | 
Ar is indeed obvious, that were the ſimple fact of a truſtee's get- 
ting poſſeſſion of the funds, to be ſufficient to bar the diligence of 
an outſtanding creditor from reaching them, the principle, That a 
bankrupt cannot compel his creditors to accede to a, truſt-righs, 
or bar them from doing diligence, would be in a great meaſure, 9+ 
verthrown. Real or ſymbolical delivery of all the goods under 
| | x his 
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his power would conſtantly be uſed, and the truſt- right thereby 
ſo far eſtabliſned, contrary to the intendment of the law. But it 
is plain, that if an arreſter is at all intitled to reduce ſuch a truſt- 
right, it muſt fall in totum, and his diligence muſt take the ſame effect 
as if no ſuch right had ever exiſted. Hence, where the truſtee has 
obtained poſſeſſion under colour of the truſt-right, the goods or 
funds muſt be held as remaining in his hands without any title 
whatever; and the property being thus continued in the bank- 
rapt, an arreſtment in the truſtee's hands muſt become effectual; 
as the truſtee is then to be held debtor to the bankrupt, or cuſto- 
dier for him, and not for the acceding creditors. Neither have 
the deciſions in the caſe of Campbell contra Faichney, and Stalker 
contra Ayton, any thing to do with this cafe; becauſe there the ar- 
reſtments were uſed in the hands of a truſtee for the debtor of the 
common debtor ; which was evidently inept, as that truſtee was 
not debtor to the perſon for whoſe debt the arreſtment was uſed; 
whereas, in this caſe, if the truſt-right is ſet aſide, the petitioner 
is undoubtedly debtor to Meſſ. Hoggs in the value of their furni- 
ture; and conſequently it is properly attached by the reſpondent's 
arreſtment in his hands. | | . 
The petitioner is pleaſed to ſay, That if the right of the tru- 
s ſtee is to be voided, the goods ought to be underſtood as ſtill in 
** the poſſeſſion of Mr Hogg ; and therefore the ſubject of poind- 
ing, and not of arreſtment.” But it muſt ſurely appear not a 
little ſtrange, that the petitioner ſhould thus defire your Lordſhips 
to create a preſumption directly contrary to the acknowledged fact, 
or to hold theſe goods as in Mr Hogg's cuſtody, when the peti- 
tioner at the ſame time confeſſes, that they, or the price of them, 
are truly in his own hands, and that they were ſo at the time of the 
arreſtment. Theſe goods were therefore the proper ſubject for an ar- 
reſtment. And it does not render them leſs ſo, if it be held that 
they might alſo have been poinded. Where moveables are out of 
the cuſtody of the proprietor, his creditor may uſe either of theſe 
kinds of diligence he thinks fit; and if a poinding had in this caſe 
been the molt proper, ſurely the petitioner can with no good grace 
complain of the reſpondent for betaking himſelf to an arreſtment, 
when he knows that he himſelf diſabled the reſpondent from 
poinding, by obtaining a ſiſt to that effect on a bill of ſuſpen- 


N. 
Lach. 


8 


1 


Laſily, The petitioner obſerves, That if the poinding had gone 
on, the reſpondent would not have got a third of the produce 
of theſe effects, or the payment of a third of his debt, becauſe 
* Provoſt Stuart would have been conjoined with him in the 
* poinding; and from thence he concludes, that the reſpondent 
* ſhould be ſuffered to draw no more by his arreſtment than he 
„would have done had his poinding proceeded; or, in other 
* words, that Provoſt Stuart's debt muft be taken in par: paſſe 
* with him upon the value of the goods,” 

This plea is pretty much of a piece with the former. It requires 
your Lordſhips to preſume, that Provoſt Stuart (who was from 
the beginning an acceding creditor) would have actually claimed, 
and been conjoined with the reſpondent in the poinding, which ei- 
ther might, or might not have happened, had the poinding actual- 
ly proceeded. But how can the petitioner propoſe to avail himſelf 
of what poſſibly might have been the conſequence of a poinding, 


when he himſelf would not ſuffer any ſuch diligence to be attempt- | 


ed, and ſo obliged the reſpondent to have recourſe to an arreſt- 
ment, as there was no fiſt or ſuſpenſion obtained of that other kind 
of diligence? If then the arreſtment ſhall now prove more bene- 
ficial to the reſpondent than a poinding would have been, the pe- 
titioner has himſelf to blame for miſtaking his meaſures, - It is, 
however, out of all fight for the petitioner to propoſe to convert 
the arreſtment which the reſpondent did uſe, into a poinding 
which he did not uſe, or to reſtrict the eſſect of the former to what 
he is pleaſed to conjecture might have been the effect of the lat 
ter. 


In ręſpect whereof, Oc. 


D A V. RAE : 


